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Supreme Court, Appellate Division, Third Department, New York 
 

In the Matter of  
 

KEITH WHITNEY, Appellant 
v 

PEGIS CORPORATION et al., Respondents 
and 

WORKERS’ COMPENSATION BOARD 
 

Decided September 26, 2019 
 
Facts: The claimant sustained a slip and fall with established injuries to the lower back, 

right hip, head, TBI, Post-concussion syndrome, cognitive impairment and 
hydrocephalus.  The claimant was then diagnosed with multiple sclerosis (MS) 
and sought to amend the claim. The carrier raised defenses against causal 
relationship and was seeking apportionment of the claimant’s overall disability.  
The WCLJ disallowed the claim for MS and found 40% of disability related to the 
accident and 60% unrelated due to the MS. The Board Panel affirmed and the 
claimant appealed. 

 
Holding: Reversed. 
 
Discussion: As a general rule, apportionment is not applicable as a matter of law where the 

preexisting condition was not the result of a compensable injury and the claimant 
was able to effectively perform his or her job duties at the time of the work-
related accident despite the preexisting condition.  The Court found that the MS 
was preexisting but there was no evidence that the claimant was not capable of 
performing the duties of his employment and therefore, apportionment was not 
applicable. 
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