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This is an Appeal frem-a decision of the Workers' Compensation Board which
ruled that the employer and carrier failed to comply with 12NYCRR 300.13(b)
and denied,rexiew of a decision by the Workers' Compensation Judge. This
claim is ¢stablished for the right knee. It was later amended to include a causally
related injury to the lower back and total knee replacement surgery was
authorized. This occurred in July 2017. The employer and carrier filed an Appeal
requesting review of that decision. The Board denied the application finding it
defective because it was not properly filled out pursuant to Section 12NYCRR
300.13(b)(1). The carrier appealed.

Affirmed.

The Court noted that the carrier argued that the denial of the review of the
Application for Board Review was arbitrary and capricious and the Court did not
agree with that position whatsoever. The Court held that according to the Board’s
regulations, an Application for Board Review shall be in the format as prescribed
by the Chair and where, as here, the Appellant is not an unrepresented claimant,
the form must be filled out completely by the Appellant. The Court recognized
that the RB-89 has been designated to the proper form for Applications for Board
Review. The Court also discussed Subject Numbers 046-940 which advised the
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parties seeking Board Review that the directive in 12NYCRR 300.13(b)(1) that
the applications must “be filled out completely” means just that. The Court noted
that the Subject Number does provide instructions regarding how each section
should be filled out. The Court noted that the record reflected that Question
Number 13 was not filled out completely. This question asks the applicant to list
the primary documents upon which the application is based. In that space, the
carrier wrote “’Please see the Board electronic case file and citations to Board
Document Identification per the attached correspondence.” The Court agreed that
this failed to comply with the prescribed completion requirements.
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