
 

Summary of Appellate Division Cases: December 2021 

 
 
 

 
STEWART, GREENBLATT, MANNING & BAEZ 

 
 

 
 
MADGE E. GREENBLATT (RET.) 
ROBERT W. MANNING 
RICARDO A. BAEZ 
DAVID J. GOLDSMITH 
PETER MICHAEL DeCURTIS 
LAURETTA L. CONNORS 
JOHN K. HAMBERGER 
LISA LEVINE 
ANDREA L. De SALVIO 
KRISTY L. BEHR 
RAYMOND J. SULLIVAN 
LUKE R. TARANTINO 
THOMAS A. LUMPKIN 
DIANE P. WHITFIELD 

 
ATTORNEYS AT LAW 

 
6800 JERICHO TURNPIKE 

 
SUITE 100W 

 
SYOSSET, NY 11791 

____   ____ 
 

516-433-6677 
 

FAX 516-433-4342 

 
 

 
DONALD R. STEWART (1949-2021) 

 

KAFI WILFORD (2003-2010) 
MICHAEL H. RUINA (1992-2016) 

          _____ 
 

JAMES MURPHY 
OF COUNSEL 

 

Supreme Court, Appellate Division, Third Department, New York 

 

In the Matter of the Claim of Keith Whitney, Respondent, 

v. 

Pregis Corp., Appellants, 

 

WORKERS’ COMPENSATION BOARD, Respondent. 

 

December 9, 2021 

 

Facts: Pursuant to a WCLJ Decision in 2017, claimant was found to have a causally related need 

for 24/7 home health aide.  This Court previously found that the need for home health 

aide services could not be apportioned against unrelated multiple sclerosis (175 AD3d 

1731 [2019]).  Following various hearings and submission of documentation, the carrier 

was found responsible for reimbursing claimant for home health aide services provided to 

the claimant by various family members for a period thru October 2, 2017.  In December 

2019, claimant was classified as permanently totally disabled, and per the prior WCLJ 

Decision from October of 2017, claimant was found entitled to continued 24/7 home 

health care services. The carrier appealed the December 2019 findings entitling claimant 

to continued 24/7 home health care, as well as the 2019 finding regarding claimant’s 

entitlement to reimbursement for the services.  

 

Holding: Modified and remitted. 

 

Discussion: While the Court notes that the October 2017 WCLJ Decision establishing the need for 

24/7 home health care was never appealed, the Court also hints that the Board could 

modify such a finding pursuant to its continuing jurisdiction under WCL §123.  The 

Court goes on to note that while the October 2017 WCLJ Decision had directed 

reimbursement thru October 2, 2017, that decision (nor any subsequent Board decision) 

ever directed a rate or amount of reimbursement for causally related home health aide 

services subsequent to October 2, 2017.  The Court found that the Board failed to address 

the employer’s request that information be provided to substantiate the actual home 
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health aide services being provided subsequent to October 2, 2017 in order to determine 

the actual reimbursement owed.  As such, the matter was remitted to the Board to address 

the question of entitlement to and rate of reimbursement for home health services. 


