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Supreme Court, Appellate Division, Third Department, New York 
 

In the Matter of the Claim of OTTAVIO DIMAGGIO, Appellant, 
v. 

MAYRACH EXCAVATION FOUNDATION, Respondents, 
 

WORKERS’ COMPENSATION BOARD, Respondent. 
 

December 17, 2020 
 

Facts: The Law Judge originally indicated that the Claimant was being classified with a 95% 
loss of wage-earning capacity.  Claimant is Italian speaking and at the hearing where the 
findings were implemented, through the aid of an interpreter, he expressed confusion as 
to why he was not awarded a total disability.  His attorney also noted her exception to 
these findings on the record.  The Law Judge then clarified that the claimant was being 
found to have a 96% loss of wage-earning capacity and the claimant’s attorney noted an 
objection to that finding.  Claimant’s subsequent appeal to the decision memorializing 
these findings was denied for failure to comply with 12 NYCRR 300.13 (b) (4) (v) 
reasoning that the claimant’s general exception was not specific enough, as it was 
necessary to make some reference to those findings.      

 
Holding: Reversed. 
 
Discussion: There is no specific formulaic objection required when disagreeing with an oral ruling.  

Here, in context, the claimant’s objection was sufficiently specific to satisfy the 
requirements of the regulation.  Accordingly, the Board’s denial of the Application for 
Board Review was therefore an abuse of discretion and this case is remitted for further 
development of the record. 
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