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This is the same case thataedched the Third Department in 2020 at which time the
Court found that periods of temporary total disability following the classification
of a claimant and the puset of the durational cap benefits do not count against the
number of weeks insthe capped benefit period. With the earlier decision, the case
was remitted to thé"Board for further development of the record on issues of
degree of disability for periods in which the claimant received tentative rates post
classificatiofty which periods might apply against the durational limit and whether
additionaldevelopment of the record was required on degree of disability and

Facts:

permangncy.
Holding: Medified.
Discussion:

There were several periods of time in question. For one period the Court found
that the Board erred in classifying the claimant as a permanent partial disability
following surgery without evidence that the claimant had reached maximum
medical improvement. The Board reversed this portion of the decision pending
further development of the record on the appropriate benefit rate and whether it
should count against the durational limit. For the second period in question the
Court found that the Board’s decision was supported by substantial evidence and
would not be disturbed. Regarding the period remitted for further development of
the record the Court found that the Board had abused its discretion in
reclassifying the claimant as a permanent partial disability without providing the
claimant notice and an opportunity to be heard. This follow up to the previous
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decision in this claim is germane to the specifics of the claim rather than
expanding on the prior decision that carved out periods of temporary total
disability from the durational cap period.
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